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information or failure to cooperate is a
violation of this part.

(d) Determination. As a result of its
review of the recipient, the Depart-
mental element civil rights staff
makes one of the following determina-
tions:

(1) The recipient is in compliance
with its MBE obligations; or

(2) There is reasonable cause to be-
lieve that the recipient is not in com-
pliance with its MBE obligations in
certain specified respects. Proceedings
shall be begun in accordance with
§ 23.81 and, if necessary, § 23.83.

§ 23.81 Conciliation procedures for fi-
nancial assistance programs.

(a) Reasonable cause notice. Whenever
the responsible office of civil rights
makes a determination of reasonable
cause to believe that a recipient is in
noncompliance, a notice is sent
promptly and in writing by registered
mail, return receipt requested, describ-
ing the areas of noncompliance requir-
ing the applicant or recipient to show
cause within 30 days why enforcement
proceedings or other appropriate action
to ensure compliance should not be in-
stituted and offering the recipient an
opportunity to conciliate. The respon-
sible office of civil rights shall pursue
conciliation efforts for at least 30 days
from the date of the reasonable cause
notice.

(1) Successful conciliation. If a concil-
iation agreement is signed by the De-
partmental element’s office of civil
rights and recipient, it is approved or
disapproved by the head of the Depart-
mental element within 20 days of re-
ceiving it. If the head of the Depart-
mental element disapproves the agree-
ment, the reasons therefor are stated
in writing. The head of the Depart-
mental element may propose amend-
ments to the agreement which are for-
warded to the recipient, requesting the
recipient’s acceptance or rejection of
the amended agreement within 20 days
of receipt.

(2) Unsuccessful conciliation. If no
agreement is signed within 120 days of
the notice of reasonable cause enforce-
ment proceedings set forth in § 23.83
begin. The head of the responsible of-
fice of civil rights, upon a written de-
termination that an additional 30 days

are needed to complete conciliation,
may extend the conciliation period for
30 days. Subsequent extensions may be
made upon such written determina-
tions. The determinations shall include
reasons for the extension and shall be
provided to the complainant and re-
spondent.

(b) Effect of conciliation agreement. If a
conciliation agreement is approved,
the existence of the determination of
noncompliance does not act as a bar to
the provision of financial assistance as
long as the terms of the agreement are
fulfilled. A compliance review is con-
ducted by the Department element
within nine months of the approval of
an agreement.

§ 23.83 Enforcement proceedings for fi-
nancial assistance programs.

(a) Whenever conciliation efforts pur-
suant to § 23.81 are unsuccessful, en-
forcement proceedings begin. These
proceedings are conducted in accord-
ance with the Department’s procedures
for enforcing title VI (49 CFR part 21).

(b) A finding of noncompliance and
the imposition of any sanction pursu-
ant to these proceedings is binding on
all other Departmental elements.
Sanctions are limited to the recipient
with respect to whom the noncompli-
ance finding has been made and to the
particular program or activity, or part
thereof, in which noncompliance has
been found.

§ 23.85 Emergency enforcement proce-
dure.

(a) General. Whenever the Secretary
determines that the conciliation and
enforcement proceedings set forth in
§§ 23.81 and 23.83 will not result in the
timely and adequate enforcement of
the provisions of this part, he/she initi-
ates special enforcement procedures to
obtain compliance.

(b) Emergency reasonable cause notice.
A notice is sent, registered mail, re-
turn receipt requested, describing the
areas of alleged noncompliance, setting
forth the reasons why the normal
course of conciliation and enforcement
pursuant to §§ 23.81 and 23.83 will not
result in timely and adequate enforce-
ment, and requiring the recipient to
show cause, within a specified period of
time, generally not to exceed 15 days,
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why appropriate action, described in
the notice, to ensure compliance
should not be taken. The notice states
that the recipient must respond in
writing or orally on the record before
an official appointed by the Secretary
or the proposed action will be taken.

(c) Decision. If the Secretary, after re-
viewing the recipient’s oral or written
response, determines that such action
is necessary, he/she orders that all or
any part of the contracting activities
of the recipient affected by the recipi-
ent’s alleged noncompliance be halted
until the matter is resolved under
§ 23.81 or § 23.83. The Secretary’s action
under this paragraph may not affect
any contract already awarded. When
the Secretary makes an order under
this paragraph, resolution of the mat-
ter shall proceed on an expedited basis.

§ 23.87 Suspension and debarment; re-
ferral to the Department of Justice.

(a) If, at any time, any person has
reason to believe that any person or
firm has willfully and knowingly pro-
vided incorrect information or made
false statements, or otherwise acted in
a manner subjecting that person or
firm to suspension or debarment action
under 49 CFR part 29, he or she may
contact the appropriate DOT element
concerning the existence of a cause for
suspension or debarment, as provided
in 49 CFR 29.17.

(b) Upon the receipt of information
indicating a violation of 18 U.S.C. 1001,
or any other Federal criminal statute,
the Department may refer the matter
to the Department of Justice for appro-
priate legal action.

[50 FR 18494, May 1, 1985]

Subpart F—Implementation of
Section 511(a)(17) of the Air-
port and Airway Improvement
Act of 1982, as Amended

SOURCE: Amdt. 1, 57 FR 18410, Apr. 30, 1992,
unless otherwise noted.

§ 23.89 Definitions.
Affiliation has the same meaning the

term has in regulations of the Small
Business Administration, 13 CFR part
121. Except as otherwise provided in 13
CFR part 121, concerns are affiliates of

each other when, either directly or in-
directly

(a) One concern controls or has the
power to control the other, or

(b) A third party or parties controls
or has the power to control both, or

(c) An ‘‘identity of interest’’ between
or among parties exists such that af-
filiation may be found.

In determining whether affiliation
exists, consideration shall be given to
all appropriate factors, including com-
mon ownership, common management,
and contractual relationships.

Concession means a for-profit busi-
ness enterprise, located on an airport
subject to this subpart, that is engaged
in the sale of consumer goods or serv-
ices to the public under an agreement
with the sponsor, another conces-
sionaire, or the owner of a terminal, if
other than the sponsor. Businesses
which conduct an aeronautical activity
are not considered concessionaires for
purposes of this subpart. Aeronautical
activities include scheduled and non-
scheduled air carriers, air taxis, air
charters, and air couriers, in their nor-
mal passenger or freightcarrying ca-
pacities; fixed base operators, flight
schools; and sky-diving, parachute-
jumping, flying guide services, and hel-
icopter or other air tours.

(a) Appendix A to this subpart con-
tains a listing of the types of busi-
nesses that are frequently operated as
concessions.

(b) Examples of entities that do not
meet the definition of a concession in-
clude suppliers, flight kitchens and in-
flight caterers servicing air carriers,
government agencies, industrial plants,
farm leases, individuals leasing hangar
space, custodial and security contracts,
individual taxis with permits, tele-
phone and electric utilities, skycap
services under contract with an air car-
rier, and management contracts.

(c) Concessions may be operated
under the following types of agree-
ments:

(1) Leases.
(2) Subleases.
(3) Permits.
(4) Contracts.
(5) Other instruments or arrange-

ments.
Concessionaire means one who oper-

ates a concession.
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